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The ICT Directive: we cannot make it any easier, but we can make it (a bit) more fun1 
 
Introduction 
The adage of the Dutch tax authorities seems to apply to the ‘ICT Directive’, which is an 
acronym for intra-corporate transfer in the English text of Directive 2014/66/EU (in full: 
‘Directive 2014/66/EU of the European Parliament and of the Council of 15 May 2014 on the 
conditions of entry and residence of third-country nationals in the framework of an intra-
corporate transfer’2, hereinafter referred to as the ‘ICT Directive’), but the other way round: 
we cannot make it any easier, but we can make it more fun.  
Or rather: a bit more fun. In other words: the Directive will certainly contribute to the 
attractiveness of the EU for international businesses and the reinforcement of 
competitiveness, but it is a complex Directive with a relatively complex implementation in 
Dutch legislation3. And that is not all of it: I predict quite a few implementation problems, 
particularly in the distinction between the Directive and other - national - schemes such as 
the knowledge migrant scheme and the national intra-company transfer scheme. After all, 
the Directive applies exclusively to transfers that are within the scope of the Directive; other 
schemes may be supplementary, but may not replace the Directive. 
 
Scope and exclusivity of the Directive 
The ICT Directive pertains to situations of non-EU citizens (in legal jargon: ‘third-country 
nationals’) who are and remain employed by an undertaking established outside the EU and 
who are temporarily transferred to one or more branches of this undertaking (hereinafter 
referred to as a ‘group’) within one or more EU Member States4. In the Dutch version of the 
Directive they are referred to as ‘binnen een onderneming overgeplaatste persoon’ (to be 
translated as ‘intra-corporate transferees’) and this terminology has been adopted in the 
Dutch implementation. This must concern ‘managers’5, specialists6 and ‘trainee 

                                                   
1
 This atricle will also be published in Dutch in ‘Over de Grens, Vakblad over grensoverschrijdend werken en 

wonen’ 2016/10, a publication of Fiscaal up to Date B.V. Number 2016/10 will be published on 12 December 
2016. 
2
 OJEU 2014, L 157 

3
 When preparing this article, the following implementation decrees had already been published: Decree of 13 

October 2016 to amend the Aliens Decree and any other decrees, among other things in connection with the 
implementation of Directive 2014/66/EU (Bulletin of Acts and Decrees 2016 / 408), Decree of the State Secretary 
for Security and Justice of 21 November 2016, number WBV 2016/17, Aliens Act Implementation Guidelines 
(Amendment) Decree (Government Gazette 2016 / 64363) and Regulation of the Minister of Social Affairs and 
Employment of 21 November 2016, 2016-0000224844, for the amendment of the Implementing Regulations to 
the Foreigners Employment Act 2014 in connection with the implementation of Directive 2014/66/EU 
(Government Gazette 2016 / 63862).   
4
 Reference is made to Article 2: Scope of the Directive for the full scope.   

5
 Article 3, opening words and under e) of the Directive: “a person holding a senior position, who primarily directs 

the management of the host entity, receiving general supervision or guidance principally from the board of 
directors or shareholders of the business or equivalent; that position shall include: directing the host entity or a 
department or subdivision of the host entity; supervising and controlling work of the other supervisory, 
professional or managerial employees; having the authority to recommend hiring, dismissing or other personnel 
action;” 
6
 Article 3, opening words and under f) of the Directive: “a person working within the group of undertakings 

possessing specialised knowledge essential to the host entity's areas of activity, techniques or management. In 
assessing such knowledge, account shall be taken not only of knowledge specific to the host entity, but also of 
whether the person has a high level of qualification including adequate professional experience referring to a type 
of work or activity requiring specific technical knowledge, including possible membership of an accredited 
profession.” 



 
 
 
 
 
 
 
 
 

© 2016 Maes Staudt Advocaten N.V. – 2 December 2016  2 

 

employees’7. A ‘single permit’8 with the designation ‘ICT’ for a maximum term of 3 years 
applies for the first two and a maximum of 1 year for the latter category.  
 
Briefly stated: in case of a transfer of a third-country national from outside the EU to a branch 
of the group within the EU in one of the stated roles / positions, the Directive applies 
exclusively and there is no more room for the application of other schemes, including our 
national knowledge migrant scheme9. This is currently been laid down in the new paragraph 
3 of Article 3.30a of the Aliens Decree. To put things more clearly, the new 4th paragraph of 
that article provides in accordance with the Directive that an application that falls within the 
scope of the Directive, but does not meet the conditions of the Directive, is rejected10. The 
priority of the Directive entails that the decision-makers of the Immigration and Naturalisation 
Service (‘Immigratie –en Naturalisatiedienst’, hereinafter referred to as ‘IND’) and the 
Employee Insurance Agency will first assess whether the application of a knowledge migrant 
or the application for a combined work and residence permit does not fall within the scope of 
the Directive. It is therefore possible that an application that prior to 29 November 2016 
perfectly complied with the knowledge migrant scheme (and still does after that time) will still 
be rejected from 29 November 2016 onwards in connection with this; a permit for knowledge 
migrants or a combined work and residence permit may in that case not be granted as yet. 
That will particularly result in problems in practice, especially in the beginning.  
 
Conditions 
The conditions for a residence permit exclusively for ‘intra-corporate transfer’ (hereinafter 
referred to as ‘ICT permit’) are laid down in the new Article 3.30d of the Aliens Decree. First 
of all, an application must of course fall within the scope of the Directive, all this as stated 
above. In addition, the foreign national must meet the definition of a manager, specialist or 
trainee employee within the meaning of the Directive. Furthermore, the following conditions 
apply: 
 

- the Dutch group member (the ‘host entity’) and the foreign national's employer who is 
established outside the EU belong to the same ‘group of undertakings’ (group) within 
the meaning of Article 3, opening words and under l) of the Directive; 

- at the time of transfer (at any rate the application for such transfer), the foreign 
national must have been employed by the group for at least 3 months; 

- the foreign national has an employment contract with the employer who is 
established outside the EU containing a number of data, including details of the 
duration of the transfer, evidence that the foreign national is taking a position as a 
manager, specialist or trainee employee with the host entity, the salary and other 

                                                   
7
 Article 3, opening words and under g) of the Directive:  “a person with a university degree who is transferred to a 

host entity for career development purposes or in order to obtain training in business techniques or methods, and 
is paid during the transfer;” 
8
 A combined work and residence permit; from a legal point of view this concerns a residence permit that provides 

for an exception to the obligation to have a work permit; cf. Article 1n of the Foreigners Employment Act 
Implementation Decree. 
9
 The explanatory memorandum to the implementation decree of 13 October 2016 indicates that applications on 

the basis of the knowledge migrant scheme that have not been decided on yet on 29 November 2016 will be dealt 
with pursuant to Article 3.103 of the Aliens Decree on the basis of the most favourable law. Where appropriate, 
consultations will take place with the applicant. 
10

 This provision does not apply to Turkish nationals in connection with the rights, by virtue of the EC-Turkey 
Association Agreement, of Turkish citizens living in Europe. 
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terms and conditions of employment and evidence that the foreign national will be 
transferred back to an entity belonging to that group but outside the EU at the end of 
the transfer. Since such matters generally are not included in an employment contract 
(a person is usually already employed for some time and moreover the foreign 
national must have already been employed by the group for at least three months 
prior to the transfer), this may also be included in an ‘assignment letter’; 

- the foreign national has sufficient qualifications (university or higher professional 
education level) and has sufficient experience; trainee employees must have a 
master's degree; 

- in the case of a regulated profession (e.g. physicians or lawyers), the foreign national 
must have a recognition of those professional qualifications within the meaning of 
Section 5 of the Recognition of EU Professional Qualifications Act; 

- the terms and conditions of employment and working conditions must be at least at 
statutory level and in accordance with what is customary in the industry. Please note 
that, as with the knowledge migrant scheme, no specific salary criteria apply. 
However, the explanatory memorandum to the Decree of 13 October 2016 states the 
following: “In the market conformity check, a salary that satisfies the knowledge 
migrant standard will in principle be considered to be in line with market conditions.”11 
That will certainly be a subject of discussion: this way, through the implementation of 
the Directive, legislature is trying to sneak in the salary criteria for knowledge 
migrants, while the Directive does not provide any basis for this.  The explanatory 
memorandum provides the new Article 7a of the Dutch Minimum Wage and Minimum 
Holiday Allowance Act as an example on the basis of which at least the statutory 
minimum wage that applies in the Netherlands must be paid by funds transfer; 

- additional requirements apply to the trainee employee with respect to the training 
agreement, the description of the training programme, etc.; 

- the Dutch group member may not have been incorporated with the facilitation of the 
entry of such foreign nationals as its main purpose; 

- overall, the foreign national will reside in the Netherlands for the longest period; 
- the foreign national must have their principal residence outside the Netherlands at the 

time of the application; 
- there may not be any grounds for rejection within the meaning of Section 16, first 

subsection, opening words and under a. to g. inclusive, of the Aliens Act. This also 
includes the obligation to have a provisional residence permit in the case of a foreign 
national required to be in possession of a provisional residence permit. 

 
In addition, a whole series of grounds for rejection apply (fortunately, this concerns “may” 
provisions and therefore not mandatory grounds for rejection), including a ground for 
rejection if sanctions were previously imposed on the sending and/or host group member on 
account of illegal employment and/or “undeclared work”, in the case of a post office box 
company in the Netherlands and/or if the foreign national previously resided in the country 
for 6 months prior to the application as transferee.  
 
Incidentally, the Directive provides for the opportunity to set a quota, but as far as I have 
been able to establish the Netherlands has not taken advantage of this opportunity. It is also 

                                                   
11

 These amounts, which are indexed annually, can be found via https://ind.nl/en/Pages/income.aspx under the 
heading ‘Highly skilled migrants and European Blue Card’.  

https://ind.nl/en/Pages/income.aspx
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relevant to state that the Dutch group member does not need to be a recognized sponsor; if 
that is the case, faster handling times, etc. will apply in accordance with the Directive. That is 
why the IND website contains two forms: one for recognized sponsors and one for regular 
sponsors. 
 
Once all of those conditions have been met - and there are more than there are for the 
knowledge migrant scheme for example - the foreign national qualifies for a Dutch residence 
permit exclusively for ‘intra-corporate transfer’ (ICT). Naturally, there is no labour market test 
within the meaning of Section 8 of the Dutch Foreigners Employment Act or anything having 
equivalent effect; that is why it is not relevant whether the work could also be performed by a 
Dutch national or an EU citizen. 
 
The application 
The application for an ICT permit must be submitted to the IND. The application forms were 
already available on the IND website since 29 November 2016 and, as stated above, in two 
variations: one to use if the Dutch group member is not a recognized sponsor and one to use 
if the Dutch group member is a recognized sponsor.  
 
A decision period of a maximum of 90 days applies. However, Dutch group members who 
are recognized sponsors (within the scope of the knowledge migrant scheme, because as far 
as we are aware there is no special ‘ICT recognition’ yet) may use an accelerated procedure 
with a target term of 2 weeks. They must submit the following evidence with their application: 
 

 Background declaration, photocopy of passport and a direct debit mandate; 

 Assignment letter or training agreement, etc. 
 
The recognized sponsor is a ‘trusted party’, which means that the Employee Insurance 
Agency only checks the market conformity of the ‘ICT salary’ in case of doubt. 
 
Non-recognized sponsors must submit the following additional evidence: 
 

 Employment contract; 

 CV with a photocopy of diplomas and certificates; they must be certified and/or 
legalized in case of doubt; 

 Recognition of regulated profession (if applicable); 

 Completed and signed Annex entitled ‘Recognized sponsor's statement’. 
 
The application of a non-recognized sponsor will always be checked by the Employee 
Insurance Agency, which will certainly not improve the time to process. 
 
As far as I have been able to verify, at the time when this article was written the legal 
charges had not yet been included in the Dutch Aliens Regulations, but I understood that the 
same amounts will apply as the amounts that apply to knowledge migrants and labour 
migrants: €881 this year and €910 next year12. With respect to family members, that will be 
€233 for the (whether or not married or registered) partner and €50 for a minor child; the 

                                                   
12

 Unless the court puts a stop to this; please refer to the judgment of the Court of The Hague of 10 November 
2016 among others (ECLI:NL:RBDHA:2016:13810). 
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amounts for 2017 have not yet been published. Naturally, family members may accompany 
the transferee. They will be given an employment status in their residence document that 
says:  ‘no employment restrictions, work permit not required’. This allows them to carry out 
paid and/or unpaid labour in the Netherlands during the term of validity of their residence 
permit either as an employee or as a self-employed person. 
 
Intra-EU mobility 
This concludes the initial application for an ICT permit in the Netherlands (naturally, more or 
less the same conditions apply mutatis mutandis in other EU Member States). However, the 
true gain of the scheme is the intra-EU mobility as soon as a foreign national has been 
transferred within the group to an establishment in an EU Member State and has an ICT 
permit: transfer to any other Member State than the Member State that issued the permit. 
There are two options: 
 
Short-term mobility 
Short-term mobility means the stay in another EU Member State to work for an entity 
belonging to the same group for a period of up to 90 days in any 180-day period. The 
principal residence remains in the country that issued the initial ICT permit. In the case of 
short-term mobility to the Netherlands, an obligation applies to notify the Employee 
Insurance Agency of the short stay at least two days before the start of the work (Section 2a 
of the Dutch Foreigners Employment Act). The foreign national can immediately start 
working in the other EU Member State; labour and residence are ‘covered’ as it were by the 
ICT permit issued by the other Member State.  
 
Long-term mobility 
Long-term mobility means the stay in another EU Member State to work for an entity 
belonging to the same group for more than 90 days in any 180-day period. Even though for 
this stay a separate residence permit must be applied for (an ‘ICT mobile’ residence permit), 
an entry visa is not required. Some conditions will not be rechecked upon the application: 
term of employment, job requirements and training agreement. Pending the application, the 
foreign national can immediately start work in the other EU Member State. A complete ICT 
check will take place if the application shows that the Netherlands will become the Member 
State of the longest residence. 
 
Relation to other schemes 
With this brand-new scheme, there are currently 3 schemes that are relevant to the transfer 
of group employees: 
 

- The ICT Directive. 
- The knowledge migrant scheme in three variations: long stay (residence permit), 

short stay (work permit) and knowledge migrants who reside in the EU but outside 
the Netherlands and who work in the Netherlands (work permit).  

- The national ICT scheme, the older sister of the knowledge migrant scheme, which, 
to my surprise, has survived the implementation of the ICT Directive. In his 
explanatory notes13 the Minister of Social Affairs and Employment rightly states that 

                                                   
13

 Regulation of the Minister of Social Affairs and Employment of 21 November 2016, Government Gazette 2016 / 
63862, amending §24 of the Implementing Regulations to the Foreigners Employment Act. 
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this scheme certainly still has a right to exist.  He even lists the situations in which 
§24 of the Implementing Regulations to the Foreigners Employment Act could still be 
useful, for example a transfer of a maximum of three months to the Netherlands 
(which, incidentally, would also be possible on the basis of the knowledge migrant 
short-stay scheme in the case of a transfer to a recognized sponsor). Please note: for 
this scheme a turnover criterion to be determined by the Employee Insurance Agency 
still applies. This requires revisiting the policy rules of the Employee Insurance 
Agency from 200814, and the question is whether they are still valid. Back then, the 
turnover criterion (for the whole group) was €50 million in the year prior to the 
application. 

 
In addition, in some cases other schemes may be relevant as well, for example the students 
on work placement scheme.  
 
It will therefore take some time to find the right or - if there are several options - the most 
practical scheme, which will depend on all kinds of factors and requirements of the foreign 
national and/or the group. It goes without saying that it is advisable to consider this before 
submitting an application. If a certain application does fall within the scope of the ICT 
Directive but does not meet the conditions, it may, for example, be advisable to enter into an 
employment contract in the Netherlands with the foreign national in order to be able to use 
the knowledge migrant scheme (if the Dutch employer is a recognized sponsor) or the 
national ICT scheme (if the Dutch employer is not a recognized sponsor but does belong to a 
group with at least €50 million in turnover).  
 
Other points for attention 
One of the most striking points for attention is that the Directive explicitly states that it 
concerns a form of temporary migration and consequently the maximum term of a transfer to 
the EU, including transfers between Member States, may not exceed 3 years for managers 
and specialists and 1 year for trainee employees; after the end of that period, these persons 
must go or return to a third country, unless they can obtain a residence permit on another 
basis.  To determine the maximum term of a transfer, the periods of permits issued 
consecutively for an intra-corporate transferee are combined. A subsequent transfer to the 
Union will only be possible after the foreign national has left the territory of the Member 
States (a ‘waiting period’ of 6 months applies for the Netherlands).  In any case, the stay 
pursuant to the ICT Directive does not count towards the calculation of the five-year period 
for third-country nationals who are long-term residents (2003/109/EC).  
 
Finally, it is important to note that the ICT Directive is not binding, nor applicable, in the EU 
Member States the United Kingdom (as long as that country is a member of the EU at all), 
Ireland and Denmark. The Directive also does not apply to/in the EEA countries Norway, 
Liechtenstein and Iceland, nor in Switzerland.  
 
 
 
 

                                                   
14

 Foreigners Employment Act Policy Rules Decree, Government Gazette 2008 / 1975, 16 December 2008. The 
turnover criterion is included in item 7. 
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Conclusion 
The ICT Directive definitely provides for a certain need of international groups and will 
definitely contribute to the intra-EU mobility and therefore the EU's attractiveness and 
competitiveness compared to other power blocks and trading blocs such as the US and 
China. However, the complexity as well as the exclusivity (within the scope) of this scheme 
are cause for concern and consequently the distinction between other existing or future 
schemes15. Apparently, Brussels tried to prevent that the ICT Directive would meet the same 
fate in most Member States as the Blue Card Directive that is extremely unpopular, although 
not in Germany, on account of its complexity and high standards16. We will see what the 
future holds, but things will not get any easier, at most (a bit) more fun. 
 
Maes Staudt Advocaten N.V. 
 
Bart Maes 
 

                                                   
15

 In number 2016 / 9 of the journal Over de Grens, I mentioned a new scheme for ‘international trade, services 
and cooperation’ in item 6 of the article entitled Actualiteiten arbeidsmigratie [Labour migration current affairs]. 
The question is to what extent there is currently any room and need for this. 
16

 Incidentally, we are not out of the woods yet, because the recent proposals for the amendment of the Blue Card 
Directive currently also provide for exclusivity / priority of the scheme, which would mean the final blow to our 
beloved knowledge migrant scheme. That scheme is successful because it excels in simplicity and speed. The 
EU can learn a lot from the Netherlands in that regard as well: the ICT Directive counts 22 pages, while ‘our’ 
knowledge migrant scheme counts maximum 3 pages in total.  


